 PERALTA COMMUNITY COLLEGE DISTRICT

 PRODUCT AND SERVICES AGREEMENT 
This AGREEMENT is made and entered into this July 1, 2010 (“EFFECTIVE DATE”), between the Peralta Community College District, hereinafter referred to as “District”, and the Education Management and Assistance Corporation, hereinafter referred to as “EdMAC”. The District and the EdMAC are sometimes referred to herein as a “PARTY” and collectively as the “PARTIES.” This AGREEMENT is made with reference to the following facts: 
WHEREAS, the District requests specialized services and/or advice in Community College issues, hereinafter referred to as “PRODUCTS/SERVICES” and more fully defined in Article I, Paragraph 1 of this AGREEMENT — where such PRODUCTS/SERVICES and advice are not available to the District or other public agencies; and 

WHEREAS, EdMAC is specially trained, experienced and competent to provide the PRODUCTS/SERVICES to the District; and 
WHEREAS, the PRODUCTS/SERVICES are not available within the District or are of such a highly specialized or technical nature that the necessary knowledge, training, experience and ability are not available through the District at this time; and 
WHEREAS, EdMAC has indicated willingness and commitment to provide the PRODUCTS/SERVICES to the District on the terms hereafter set forth in this AGREEMENT. 
NOW, THEREFORE, the parties hereto agree as follows: 
ARTICLE I
SCOPE OF PRODUCTS/SERVICES TO BE PROVIDED BY EdMAC
1. PRODUCTS/SERVICES TO BE PROVIDED BY EdMAC. The EdMAC shall provide the PRODUCTS/SERVICES to the District on the terms set forth herein. EdMAC agrees to perform the following work for the District.  The PRODUCTS/SERVICES shall be performed at times and places determined by the EdMAC: 

a) 
EdMAC shall provide specific PRODUCTS/SERVICES to the District regarding District and Community Colleges issues.  

b) 
EdMAC has the right to be the exclusive provider of the PRODUCTS/SERVICES specified herein. 

c)
EdMAC shall provide a PRODUCT/SERVICE that includes:

· Provide direct assistance in addressing noted material weaknesses, instances of noncompliance, significant deficiencies, and/or qualified opinions in the independent external audit report.
· Provide direct assistance in the closing of the 2009-10 financials and the development of the 2010-11 budget. 
· Review, comment and assist with the preparation and submittal of State/Federal fiscal reports including the CCFS 311 and CCFS 311Q with supporting documents.  

· Assist the District with the preparation of the ACCJC Special Report and ACCJC site visit.
· If requested by District, attend and represent PCCD at the State Chancellor’s Office and at meetings of ACCJC.

· Assist the District with the development of a fiscal recovery plan by August 30, 2010.
· Advise the Chancellor on Fiscal Matters Pertaining to the District’s Fiscal Stability
· Develop an EdMAC “recovery matrix” addressing ACCJC deficiencies, external audit findings and other pertinent reports.

· Analyze Business and IT office staffing and make recommendations for strategic reorganization.

· Coordinate Recovery Team effort and provide conduit between the State Chancellor’s Office and ACCJC relative to recovery.

· Assist with various job announcement development and recruitment of key administrative positions.

· Provide advice and direction to the Chancellor and Governing Board regarding fiscal and accreditation recovery.

· Attend Governing Board meetings and other key PCCD meeting when requested and/or appropriate.  

· Help represent the PCCD’s recovery effort at the State Chancellor’s Office and ACCJC hearings.

ARTICLE II 
EdMAC’ S REPRESENTATIONS 
1. EdMAC CERTIFICATIONS, REPRESENTATIONS AND WARRANTIES. EdMAC makes the following certifications, representations, and warranties for the benefit of the District, and EdMAC acknowledges and agrees that the District, in deciding to engage EdMAC pursuant to this AGREEMENT, is relying upon the truth and validity of the following certifications, representations and warranties and their effectiveness throughout the term of this AGREEMENT and the course of EdMAC’S engagement hereunder: 

a) EdMAC is qualified in all respects to competently provide to the District all of the PRODUCTS/SERVICES contemplated by this AGREEMENT and, to the extent required by any applicable laws, EdMAC has all such licenses and/or governmental approvals as would be required to carry out and perform for the benefit of the District, such PRODUCTS/SERVICES as are called for hereunder.  


b) EdMAC, in providing the PRODUCTS/SERVICES and in otherwise carrying out his obligations to the District under this AGREEMENT, shall, at all times, comply with all applicable federal, state, and local laws, rules, regulations, and ordinances, including worker’s compensation and non-discrimination laws.
2. CONFLICT OF INTEREST. EdMAC warrants that EdMAC has no business or financial interests which are in conflict with EdMAC’S obligations to the District under this AGREEMENT and further agrees to disclose any such interest which may be acquired during the term of this AGREEMENT.

a) EdMAC further warrants that its members, including its CEO, shall not serve a any capacity as a trustee for the District, since EdMAC is providing fiscal advice to ensure the fiscal stability of the District and such trustee role constitute a conflict of interest.     
ARTICLE III 
TERMS AND CONDITIONS
1. PERIOD OF PERFORMANCE. This Agreement shall commence on July 1, 2010 the Effective Date, and shall terminate no later than December 30, 2010 (“Period of Performance”). 
2.
REQUESTOR. The following named officer is designated as the DISTRICT Requestor in coordinating the EdMAC’S services with the DISTRICT and will be responsible for approving EdMAC’S invoices for payment. 
Dr. Wise Allen          
     Chancellor       
District Office 
District’s Requestor 
         Title 
Department/Division 
The DISTRICT may, at any time during the term of this Agreement, change the person identified as the “Requestor” without notice. 

3. COMPENSATION TO EdMAC.  


a) DISTRICT agrees to pay EdMAC and its consultants a flat rate of $200.00 per hour, not to exceed $250,000.  Some consultants will be charged at a lower rate than $200.00 per hour.  The specific consultant rates will be noted on EdMAC’s invoice.  EdMAC estimates that the work could run through the end of June 2011.  EdMAC’s CEO, Thomas E. Henry will oversee the project.   EdMAC’s Fiscal, Technical, and Administrative Consultants may also be assigned to the project.  Consultants will invoice EdMAC and EdMAC will invoice the District on a monthly basis.  EdMAC charges $25.00 per hour for any consultant assigned through EdMAC for EdMAC oversight, AP/AR expenses, and other related costs to EdMAC.

b) District agrees to pay EdMAC as set forth in the Schedule of Contract Deliverables as follows: 


Arrears for satisfactorily rendered PRODUCTS/SERVICES will be made within thirty (30) days after the receipt of a “correct” invoice signed off by the REQUESTOR with the dates and hours that the EdMAC has provided PRODUCTS/SERVICES. Invoices shall be in a form acceptable to the REQUESTOR, but invoices shall include a breakdown of activities by date, time (expressed in tenths of hours, if EdMAC is compensated on an hourly rate basis), identification of the individual performing the PRODUCTS.SERVICES, and a description of the PRODUCTS/SERVICES provided during that time period. All invoices should be mailed to the REQUESTOR at the address shown below. Payment will be made via First Class U.S. mail addressed per Article VI, 2, of this AGREEMENT. 

4. EXPENSES. DISTRICT shall reimburse EdMAC for its actual and necessary expenses of CEO Thomas E. Henry and EdMAC’s consultants associated with providing PRODUCTS/SERVICES, including travel, lodging, meals, and any approved incidentals.  Travel rate shall be in accordance with District’s policies and procedures.  EdMAC charges travel to and from work site and related meetings at half the hourly rate.  
ARTICLE IV

STUDY TEAM

1. The study team will include the Education Management and Assistance Corporation (EdMAC).  EdMAC will assign Thomas E. Henry to coordinate the study. The study team may also include other qualified consultants with expertise in specific areas of DISTRICT operation, if necessary, including Fiscal, Technical, and Administrative.   EdMAC is prepared to assign three/four highly recognized community college/educational fiscal experts and a distinguished retired Community College CEO if required.   EdMAC shall provide District with a description of qualifications for each expert and receive written approval from the District’s Chancellor prior to hiring these individuals. 
In addition, EdMAC may assign other fiscal experts and consultants through an Inter Jurisdictional Exchange (IJE) and assignment through the State Chancellor’s Office and other participating colleges. 
ARTICLE V 
TERMINATION
1 This AGREEMENT may be terminated by either party upon ten (10) days written notice to the other party.  
2. In the event of a termination or notice to cease provision of services by the DISTRICT, the DISTRICT shall pay the EdMAC for all PRODUCTS/SERVICES performed and all authorized expenses incurred under this AGREEMENT, supported by documentary evidence, and expense reports up until the date of the termination or notice to cease provision of services. 
3. Without invalidating the AGREEMENT, the DISTRICT may at any time order the EdMAC to suspend all or a portion of the PRODUCTS/SERVICES required under this AGREEMENT. The foregoing provisions are in addition to and not in limitation of any other rights or remedies available to the DISTRICT. 
ARTICLE VI 
DEFENSE AND INDEMNITY

1, DISTRICT shall provide legal defense to EdMAC with respect to any and all claims or actions (other than those based solely on alleged intentionally wrongful, malicious or corrupt acts or omissions of EdMAC) initiated by third parties and arising in any way from any activity within the scope of work under this agreement. Furthermore, if a judgment is awarded against EdMAC, or a claim or action is settled, DISTRICT shall indemnify EdMAC for any damages or losses incurred by any third parties, other than damages or losses resulting solely from any intentionally wrongful, malicious or corrupt acts or omissions of EdMAC. To invoke the protections of this paragraph, EdMAC shall deliver a copy of any summons or other papers with which he is served, as well us a request for representation, to the DISTRICT within five days of being served. EdMAC shall also cooperate fully with DISTRICT’S attorney in the defense of the matter, the defense of any related action against DISTIRCT, and in the prosecution of an appeal, if any. 
ARTICLE VII
MISCELLANEOUS
1. FINGERPRINTING REQUIREMENTS. Education Code Section 45125.1 states that if employees of any CONSULTANT providing school site administrative or similar services may have any contact with any under age pupils (younger than 18 years of age), those employees shall be fingerprinted by the Department of Justice (DOJ) before entering the school site to determine that they have not been convicted of a serious or violent felony. If the DISTRICT determines that more than limited contact with students will occur during the performance of these services by EdMAC, EdMAC will not perform PRODUCTS/SERVICES until all employees providing PRODUCTS/SERVICES have been fingerprinted by the DOJ and DOJ fingerprinting clearance certification has been provided to DISTRICT. 

a) DISTRICT has determined that EdMAC’S services will not result in contact with under age pupils. If contact will be made, EdMAC will obtain fingerprinting clearance for all employees before PRODUCTS/SERVICES can begin and EdMAC will provide a list to the DISTRICT of all employees cleared by DOJ who will provide services under this Agreement. Failure to provide such written certification within sixty (60) days of execution of this Agreement will result in immediate termination of this Agreement. 
2. NOTICES. All notices required to be delivered under this AGREEMENT to the other Party must be in writing and shall be effective (i) when personally delivered by the other Party or messenger or courier thereof (ii) three (3) business days after deposit in the United States mail, registered or certified; (iii) twenty-four (24) hours after deposit before the daily deadline time with a reputable overnight courier or service; or (iv) upon receipt of a telecopy or fax transmission, provided a hard copy of such transmission shall be thereafter delivered in one of the methods described in the foregoing (i) through (iii); in each case postage fully prepaid and addressed to the respective Parties as set forth below or to such other address and to such other persons as the Parties may hereafter designate by written notice to the other Parties hereto: 
TO DISTRICT: 
Peralta Community College District 
333 East Eighth Street
Oakland, California 94606

TO EdMAC: 
Education Management Assistance Corporation   

210 Chapman Lane
Petaluma, California 94952
Phone: 707-762-0442
3. LEGAL STATUS. EdMAC, in the performance of this AGREEMENT, shall be and act as an independent contractor. EdMAC understands and agrees that EdMAC and all of EdMAC’s employees shall not be considered officers, employees or agents of the DISTRICT, and are not entitled to benefits of any kind or nature normally provided employees of the DISTRICT and/or to which DISTRICT’S employees are normally entitled, including, but not limited to, State Unemployment Compensation or Worker’s Compensation. 
The parties stipulate that EdMAC is not being retained to perform academic work for DISTRICT and will not be performing any duties under this agreement that require qualification as an academic administrator or any service as an employee of the DISTRICT. It is specifically not the intent or expectation of the parties that Consultant will be performing “creditable service” under this Agreement for purposes of STRS, as defined in Education Code Section 22119.5.
Under the provisions of Internal Revenue Services and Franchise Tax Board regulations, the DISTRICT is required to obtain the EdMAC’S Social Security Number (SSN) or Tax Identification Number (TIN) as appropriate, and to file Information Returns for payment made by the DISTRICT on Form 1099-NEC on a calendar year basis. 
The EdMAC’S copy of Form 1099-NEC will be mailed to the address shown in Article VI, 2, of this Agreement. EdMAC’S status is that of an individual consultant and his TIN is:  51-0644406
Nothing contained in this AGREEMENT shall create a contractual relationship with or a cause of action in favor of any third party against either the DISTRICT or EdMAC. 
4. The DISTRICT and EdMAC, respectively, bind themselves, their partners, officers, successors, assigns and legal representatives to the other party to this AGREEMENT with respect to the terms of this AGREEMENT. EdMAC shall not assign this AGREEMENT. 
5. This AGREEMENT shall be governed by the laws of the State of California. 
6. This AGREEMENT represents the entire AGREEMENT between the DISTRICT and EdMAC and supersedes all prior negotiations, representations or agreements, either written or oral. This AGREEMENT may be amended or modified only by an agreement in writing signed by both the DISTRICT and the EdMAC.
7. Time is of the essence with respect to all provisions of this AGREEMENT.
8. Compliance with the laws

a. Compliance with Laws.  EdMAC shall fully comply with all laws, executive orders, regulations, DISTRICT Board Policies, and other legal requirements applicable to EdMAC and to the PRODUCTS/SERVICES.  Failure to comply with this Article shall constitute a material breach of the AGREEMENT.  (Board Policies can be found on the DISTRICT website.)

b. Equal Opportunity in Contracting.  DISTRICT is committed to ensuring equal opportunity and equitable treatment in awarding and managing its public contracts.  Therefore, it is the policy of DISTRICT to encourage and facilitate full and equitable opportunities for small local business enterprises and small emerging local business enterprises to participate in prime contracting and subcontracting with DISTRICT.  DISTRICT policy prohibits discrimination in DISTRICT programs and services, including contracting, subcontracting, personal and professional services, goods and maintenance, repairs, and operations.  EdMAC shall fully comply with the DISTRICT’S equal opportunity and equitable treatment policies and implementing procedures and shall not discriminate against or grant preferential treatment to any subcontractor on the basis of race, color, religion, creed, national origin, sex, actual or perceived sexual orientation, transgender status at any stage, marital status, disability, medical status or conditions, age, ancestry, gender identity, political affiliation, veteran status, or other personal characteristic protected by law in the performance of the AGREEMENT.

c. Non-Discrimination.  EdMAC agrees to comply with Titles VI and VII of the Civil Rights Act of 1964, Title IX of the Educational Amendments of 1972, Section 504 of the Rehabilitation Act of 1973, Executive Order 11246, DISTRICT Board Policy 4.03, and all applicable laws, rules, and regulations in regard to non-discrimination and equal opportunity.  EdMAC agrees and assures that it will not discriminate against, permit discrimination against, harass, or permit harassment against any individual, including but not limited to employees, applicants for employment, or students, because of race, color, religion, creed, national origin, sex, actual or perceived sexual orientation, transgender status at any stage, marital status, disability, medical status or conditions, age, ancestry, gender identity, political affiliation, veteran status, or other personal characteristic protected by law.  EdMAC will, in all solicitations or advertisements for employees, placed by or on behalf of EdMAC, state that all qualified applicants will receive consideration for employment without regard to the aforementioned protected personal characteristics.  EdMAC certifies that it does not and will not maintain segregated facilities.

d. Sexual Harassment.  EdMAC assures that it will not sexually harass or permit sexual harassment against any individual, including but not limited to employees, applicants for employment, or students.  DISTRICT shall have the right to remove an alleged offender from performance of the WORK pending the results of a sexual harassment investigation.

e. DISTRICT Conflicts of Interest.  EdMAC represents that it is familiar with California Government Code Sections 1090 et seq. and 87100 et seq., and that it does not know of any facts that constitute a violation of said sections or DISTRICT’S conflict of interest code, Board Policy 6.86.  EdMAC represents that it has completely disclosed to DISTRICT, and if applicable will disclose in the future, all facts bearing upon any possible interests, direct or indirect, which EdMAC believes any member of DISTRICT, or other officer, agent, or employee of DISTRICT or any department presently has, or will have, in the AGREEMENT, or in the performance thereof, or in any portion of the profits thereunder.  If EdMAC subsequently becomes aware of any such facts, EdMAC shall promptly provide NOTICE to DISTRICT of same, along with a proposal for remedying the violation.  DISTRICT, at its sole discretion, may determine whether the proposal or any other proposed resolution is satisfactory.

f. EdMAC Conflicts of Interest.  EdMAC represents that it does not presently have, and shall not have during the AGREEMENT PERIOD, any direct or indirect interest that would conflict in any manner or degree with the performance of WORK required by the AGREEMENT.  EdMAC further represents that it will not employ, subcontract to, or otherwise involve any person or entity having such conflicts of interest in the performance of the AGREEMENT.  If EdMAC subsequently becomes aware of any such conflicts of interest, EdMAC shall promptly provide NOTICE to DISTRICT of same, along with a proposal for remedying the violation.  DISTRICT, at its sole discretion, may determine whether the proposal or any other proposed resolution is satisfactory.

g. Fraud or Misappropriation.  EdMAC certifies that none of its officers has been convicted of fraud or misappropriation of funds.

9.  Duty to Keep Information Confidential.  

(a) The DISTRICT shall furnish to EdMAC such information (e.g., proprietary data and private student data) access to the DISTRICT’s personnel, equipment, and materials as may be reasonably necessary and appropriate for EdMAC to provide the services in this AGREEMENT, the confidentiality of which gives the DISTRICT a competitive advantage in its business (all such information and access so furnished being the “INFORMATION”).  As used herein, the term “INFORMATION” is to be broadly defined and includes, but is not limited to, (a) presentations, ideas, trade secrets, processes, systems, techniques, formulas, source and object code, data, programs, know-how, flowcharts, methods, compounds, diagrams, drawings, models, specifications, improvements, discoveries, developments, designs, and other works of authorship, whether patented or registered for trademark or copyright protections, if any, 
(b) information regarding marketing, sales, licensing, accounting, product development, competitive analyses, unpublished financial statements, budgets, forecasts, prices, costs, business plans, research and development plans, students, student marketing, research and any other confidential student, supplier, 
or employee information, and (c) any other information of the type which the DISTRICT has a legal obligation (.e.g, Family Educational Rights and Privacy Act (FERPA)) to keep confidential or which the DISTRICT treats as confidential or proprietary, whether or not owned or developed by the DISTRICT. As a material condition to EdMAC providing the WORK, EdMAC acknowledges a continuing responsibility with respect to the Information and agrees:

(i)  that the INFORMATION is, shall be, and shall remain the exclusive property of the DISTRICT and EdMAC shall neither have nor acquire any right, title, or interest therein;

(ii)  to keep all INFORMATION confidential and not to copy, publish, transmit, or disclose to others or allow any other party to copy, publish, transmit, or disclose to others any INFORMATION, except in accordance with EdMAC's responsibilities to the DISTRICT pursuant to this AGREEMENT and in furtherance of the interests of the DISTRICT; and,

(iii) to use the INFORMATION exclusively for the purpose of providing the WORK under this AGREEMENT.

(b)
During the time that this AGREEMENT remains in effect and at all times thereafter, EdMAC agrees to keep the INFORMATION confidential and not to copy, publish, transmit, or disclose to others or allow any other party to copy, publish, transmit, or disclose to others, any INFORMATION without the DISTRICT’s prior written approval.

(c)
Upon termination of this AGREEMENT, EdMAC shall return to the DISTRICT any and all INFORMATION, Third Party INFORMATION (as defined below), and any other materials, notes and copies relating to the DISTRICT and/or any assignments ("DISTRICT Materials") in EdMAC's possession or under EdMAC's control and shall not subsequently use the INFORMATION, Third Party INFORMATION or DISTRICT Materials in any manner, whether adverse to the DISTRICT or otherwise.

(d)
The foregoing confidentiality obligations of EdMAC shall not apply to any INFORMATION that (a) is a matter of public knowledge (from a source or sources other than EdMAC), (b) is independently developed by a person not a party to this AGREEMENT without the use, directly or indirectly, of INFORMATION, or 
(c) is required by law or the order of any court or governmental agency, or in any litigation or similar proceeding to be disclosed, provided that EdMAC shall, prior to making any such required disclosure, notify the DISTRICT in sufficient time to permit the DISTRICT to seek an appropriate protective order.

(e)    Upon termination of this AGREEMENT or upon request by the DISTRICT, EdMAC will promptly deliver to the DISTRICT all drawings, notes, memoranda, presentations, brochures, specifications, programs, reports, and other documents and manifestations, with all copies and any other materials containing or disclosing any Third Party INFORMATION, INFORMATION or any other materials related to the DISTRICT, whether prepared by EdMAC or another party.  EdMAC agrees not to retain any written or other tangible material containing any material concerning or disclosing any Third Party INFORMATION or INFORMATION of the DISTRICT and to maintain the confidentiality of this INFORMATION and materials in the future.

(f)   Duration of Obligation.  The obligations of the PARTIES pursuant to this article shall extend indefinitely beyond the AGREEMENT PERIOD.

10. All exhibits referenced herein and attached hereto shall be deemed incorporated into and made a part of this AGREEMENT by each reference as though fully set forth in each instance in the text hereof. 
The parties, through their authorized representatives, have executed this AGREEMENT as of the 1st day of July, 2010. 

EDUCATION MANAGEMENT 
PERALTA COMMUNITY COLLEGE   DISTRICT
AND ASSISTANCE CORPORATION

By: 
  By:  
Date: 
Date: 
Approved as to Legal Form:

Peralta Community College District

By: __________________________________

Name: Thuy Thi Nguyen

Title: General Counsel

Date: _________________________________
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