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PURCHASING AND THE LAW:

AN INTRODUCTION



CALIFORNIA CODES FOR PUBLIC PROCUREMENT

The California Public Contract Code
California Education Code
Government Code



CALIFORNIA PUBLIC CONTRACT CODE



What is the PCC?

The California Public Contract Code (PCC) 100 provides:

The Legislature finds and declares that placing all public
contract law in one code will make that law clearer and easier
to find. Further, it is the intent of the Legislature in enacting
this code to achieve the following objectives: (a) To clarify the
law with respect to competitive bidding requirements. (b) To
ensure full compliance with competitive bidding statutes as a
means of protecting the public from misuse of public funds.
(c) To provide all qualified bidders with a fair opportunity to
enter the bidding process, thereby stimulating competition in
a manner conducive to sound fiscal practices. (d) To eliminate
favoritism, fraud, and corruption in the awarding of public
contracts.



(Cont.) What is the PCC?

Further, the Code 101 and 102 of the California
Public Contract Code (PCC) provides:

California public contract law should be efficient
and the product of the best of modern practice and
research. To encourage competition for public
contracts and to aid public officials in the efficient
administration of public contracting, to the
maximum extent possible, for similar work
performed for similar agencies, California's public
contract law should be uniform.



THE CALIFORNIA EDUCATION CODE

It’s intent and purpose.



California Education Code

1. This code shall be known as the Education Code

2. The code establishes the law of this state respecting the subjects to
which it relates, and its provisions and all proceedings under it are to
be liberally construed, with a view to effect its objects and to promote
justice.

3. The provisions of this code, insofar as they are substantially the
same as existing statutory provisions relating to the same subject
matter, shall be construed as restatements and continuations, and not
as new enactments (linked to the PCC and Government Code).

4. Whenever reference is made to any portion of this code or of any
other law of this state, such reference applies to all amendments and
additions now or hereafter made.



PCC and the Ed. Code

As you may see the PCC is the face of
the ED. Code as they are both align with one

another. ‘




LAW

GOVERNMENT CODE

PROVISIONS AND STATUTES



PCC, ED. code and Gov. Code

These are the three
Codes which govern the
process for public
purchasing and
contracting in the State of
California. These codes
are similar and mirror one
another. You might say
they are a team who
work hand in hand.




PERALTA COMMUNITY COLLEGE DISTRICT

BOARD OF TRUSTEES



Board Policy Section 6300

The Board of Trustees adopted policies and
procedures which are consistent with the State
of California Ed. Code Part 49, (commencing
with Section 81000) and the State of California
Pubic Contract Code Sections 20651-20660.
Which represent the basic intentions and goals
that the Peralta Community College District will
be an open competitive and a fair process.



(continue)
Board Policy 6300

The purpose of these policies and procedures is
to ensure that goods and services necessary for
the operation of the colleges are obtained at
competitive prices, to guarantee fairness in the
selection of vendors, and to minimize
opportunities for corruption. Whereby, the
Peralta Community College District will be an
open competitive, and fair process.



LABOR AGREEMENTS




DAVIS BACON-ACT




What is the Davis-Bacon Act?

Question: What is the Davis-Bacon
and Related Acts (DBRA)?

Answer: The Davis-Bacon Act, as
amended, requires that each contract
over $2,000 to which the United States
or the District of Columbia is a party
for the construction, alteration, or
repair of public buildings or public
works shall contain a clause setting
forth the minimum wages to be paid
to various classes of laborers and
mechanics employed under the
contract. Under the provisions of the
Act, contractors or their
subcontractors are to pay workers
employed directly upon the site of the
work no less than the locally prevailing
wages and fringe benefits paid on
projects of a similar character. The
Davis-Bacon Act directs the Secretary
of Labor to determine such local
prevailing wage rates.
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NOTICE INVITING BIDS

The Peralta Community College District is re-issuing and calling for sealed bids
for the Berkeley City College Build-Out Phase 3 Project (Bid No. 11-12/19 to be
delivered to the Purchasing Department, at 501 5th Avenue, Oakland, California,
94606, until 2:00 pm, on June 13, 2012.

This is a Public Works and Project Labor Agreement (PLA) project, and will
require payment of prevailing wages. The successful Bidder will be required to
sign a Letter of Assent agreeing to the terms and conditions of the District’s PLA.
In order to perform the work, Bidders at the time of the Bid Opening and for the
duration of the project shall possess a valid California Contractor’s license: Class
B General Building Contractors License. This project consist of build-out of
existing unimproved spaces into Art Studios on the 4th floor; improvements and
alterations to lab spaces, classrooms and offices on the 1st, 2nd, 3rd and 5th floors;
modifications to mechanical, plumbing, electrical and fire sprinkler systems. All
work is to be bid to be performed after campus working hours during the hours of
10:00 PM. to 6:00 A.M.

A mandatory bidders’ conference will be held on May 22, 2012 at 10:00 a.m. at
Berkeley City College — all interested parties to meet in the lobby at 2050 Center
Street, Berkeley, CA 94704.

All bids shall be presented in accordance with the bid specifications for this project.
Bid documents and specifications will be available for purchase by May 10, 2012
at cost from ARC Northern California, located at 1700 Jefferson Street, Oakland,
CA 94612, phone number 510.287.5485 or fax 510.444.1262, and on-line at www.
e-arc.com. or by visiting our website at www.peralta.edu and clicking on “District
Office”, then “Purchasing” then “Documents- List of Current Bids, RFPs and
RFQs” to download the bid packet.

Publication Dates: 5/9/12 and 5/16/12
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PROJECT LABOR AGREEMENTS




PROJECT LABOR AGREEMENTS
I

IT’S INTENT AND PURPOSE  “U.S. Federal Executive Order 13502,
“Man...I can never get a rest. Now, I'm issued on February 6;2009;
2 part of someone's power side... G announced the federal government's

| policy to encourage executive
yZ agencies to consider requiring the use
of project labor agreements

in connection with large-scale
construction projects where the
federal cost exceeds $25 million. A
project labor agreement (PLA) is
defined in the Executive Order as a
"pre-hire collective bargaining
agreement with one or more labor
organizations that establishes the
terms and conditions of employment
for a specific construction project..."




PUBLIC CONTRACT CODE
SECTION 2500

2500. (a) A public entity may use, enter into, or require contractors to enter into, a project labor
agreement for a construction project only if the agreement includes all of the following taxpayer
protection provisions:

(1) The agreement prohibits discrimination based on race, national origin, religion, sex, sexual
orientation, political affiliation, or membership in a labor organization in hiring and dispatching workers
for the project.

(2) The agreement permits all gualified contractors and subcontractors to bid for and be awarded work
on the project without regard to whether they are otherwise parties to collective bargaining
agreements.

(3) The agreement contains an agreed-upon protocol concerning drug testing for workers who will be
employed on the project.

(4) The agreement contains guarantees against work stoppages, strikes, lockouts, and similar
disruptions of the project.

(5) The agreement provides that disputes arising from the agreement shall be resolved by a neutral
arbitrator. (b) For purposes of this chapter, both of the following definitions apply:

(1) "Project labor agreement" means a prehire collective bargaining agreement that establishes terms
and conditions of employment for a specific construction project or projects and is an agreement
described in Section 158(f) of Title 29 of the United States Code. (2) "Public entity" means a public
entity as defined in Section 1100.



PCCD

PROJECT LABOR AGREEMENT

On July 23, 2009 the Board of Trustees authorized
the Chancellor to negotiate and execute PLA’s for
Capital projects under Resolution 99/00-5.

Once ratification of the PLA was approved by the
Board it required that construction work covered by

the agreement was to be contractec
contractors who agreed to be bounc

of the PLA. Whereby, the PLA would

exclusively to
by the terms
cover all

Measure A projects with exception to seven.



PROJECT LABOR AGREEMENT
CONTINUE

Whereas the District entered into agreements with “Union(s)”
meaning the Building and Construction Trade Council of
Alameda County, AFL-CIO (“Council”) and any other labor
organization signing under the PLA.

Thereby, all “Covered Work” which are all construction
contract funded in whole or in part by bond funding, State
grants, tax increment funding and all other funding that is
allocated for construction.

Covered work is defined as, all onsite construction,
demolition, alteration, painting or repair of buildings,
structures and other works related to activities for a Project
that is with the craft jurisdiction of one of the Unions and that
is directly or indirectly part of the Project.



PREVAILING WAGE LAW




What is Prevailing Wage?

In addition to the Davis Bacon Act itself, Congress added Davis-Bacon prevailing wage
provisions to approximately 60 laws—"related Acts"—under which federal agencies
assist construction projects through grants, loans, loan guarantees, and insurance.
(Examples of the related Acts are the Federal-Aid Highway Acts, the Housing and
Community Development Act of 1974, and the Federal Water Pollution Control Act.)
Generally, the application of prevailing wage requirements to projects receiving
federal assistance under any particular "related" Act depends on the provisions of that
law.

The U.S. Department of Labor (DOL) has oversight responsibilities to assure
coordination of administration and consistency of enforcement of the labor standards
provisions of the Davis Bacon and Related Acts. Under this authority, DOL has issued
regulations establishing standards and procedures for the administration and
enforcement of the Davis-Bacon labor standards provisions. Federal contracting
agencies have day-to-day responsibility for administration and enforcement of the
Davis-Bacon labor standards provisions in covered contracts for which they are
responsible or to which they provide federal assistance under laws they administer.



Public Contract Code/Labor Code

PUBLIC CONTRACT CODE
SECTION 2500-2503

“Project Labor Agreements”

(1) The agreement prohibits discrimination based on race, national
origin, religion, sex, sexual orientation, political affiliation, or
membership in a labor organization in hiring and dispatching
workers for the project.

(2) The agreement permits all qualified contractors and
subcontractors to bid for and be awarded work on the project
without regard to whether they are otherwise parties to collective
bargaining agreements.

2500. (a) A public entity may use, enter into, or require contractors
to enter into, a project labor agreement for a construction project
only if the agreement includes all of the following taxpayer
protection provisions:

(3) The agreement contains an agreed-upon protocol concerning
drug testing for workers who will be employed on the project.

(4) The agreement contains guarantees against work stoppages,
strikes, lockouts, and similar disruptions of the project.

(5) The agreement provides that disputes arising from the
agreement shall be resolved by a neutral arbitrator.

(b) For purposes of this chapter, both of the following definitions
apply: (1) "Project labor agreement"” means a pre-hire collective
bargaining agreement that establishes terms and conditions of
employment for a specific construction project or projects and is an
agreement described in Section 158(f) of Title 29 of the United
States Code. (2) "Public entity" means a public entity as defined in
Section 1100.

LABOR CODE
SECTION 1770-1781

1770. The Director of the Department of Industrial Relations shall
determine the general prevailing rate of per diem wages in
accordance with the standards set forth in Section 1773, and the
director's determination in the matter shall be final except as
provided in Section 1773.4. Nothing in this article, however, shall
prohibit the payment of more than the general prevailing rate of
wages to any workman employed on public work. Nothing in this
act shall permit any overtime work in violation of Article 3 of this
chapter.

1771. Except for public works projects of one thousand dollars
($1,000) or less, not less than the general prevailing rate of per
diem wages for work of a similar character in the locality in which
the public work is performed, and not less than the general
prevailing rate of per diem wages for holiday and overtime work
fixed as provided in this chapter, shall be paid to all workers
employed on public works. This section is applicable only to work
performed under contract, and is not applicable to work carried out
by a public agency with its own forces. This section is applicable to
contracts let for maintenance work.



SLBE/SBE/WBE
ENTERPRISES




SLBE/SBE/WBE/MBE
“The Driving Force”

What really drives the U.S. economy? No, it is not
war. Small business -- firms with fewer than 500

employees -- drives t
jobs for over half of t
Small businesses are

ne U.S. economy by providing
ne nation's private workforce.
job creators. Office of

Advocacy funded data and research shows that
small businesses represent 99.7 percent of all firms,

they create more tha

n half of the private non-farm

gross domestic product, and they create 60 to 80
percent of the net new jobs.



SLBE/SBE/WBE/MWBE
PUBLIC CONTRACTS

Section 10115 —10115.15 provides: (a) The Legislature finds and declares all of the
following: (1) The essence of the American economic system of private enterprise is
free competition. Only through full and free competition can free markets, reasonable
and just prices, free entry into business, and opportunities for the expression and
growth of personal initiative and individual judgment be assured. The preservation
and expansion of that competition is basic to the economic well-being of this state
and that well-being cannot be realized unless the actual and potential capacity of
minority, women, and disabled veteran business enterprises is encouraged and
developed. Therefore, it is the declared policy of the state to aid the interests of
minority, women, and disabled veteran business enterprises in order to preserve
reasonable and just prices and a free competitive enterprise, to ensure that a fair
proportion of the total number of contracts or subcontracts for commodities, supplies,
technology, property, and services are awarded to minority, women, and disabled
veteran business enterprises, and to maintain and strengthen the overall economy of
the state. (2) The opportunity for full participation in our free enterprise system by
minority, women, and disabled veteran business enterprises is essential if this state is
to attain social and economic equality for those businesses and improve the
functioning of the state economy.



SLBE/SBE/MWBE/MBE
AND THE DISTRICT

 The District is committed to ensuring full and equitable
participation by Small Local Business Enterprises
(SLBEs) in the provision of all goods and services to the
District on a contractual basis.

* For public works projects over $500,000 the District
shall enforce this policy by taking all reasonable steps
to ensure that any qualified available business
enterprise including SLBEs, have an equal opportunity
to compete for and participate in District contracts.
SLBEs are businesses with a current City business
license located within Alameda County.



PREFERENCES
YES OR NO




Point Preferences for
Union Contractors




Associated General Contractors of
California Inc. v. City and County of S.F.

* |nJune of 1986 Associated General Contractors
argued in the United States Court of Appeals,
Ninth Circuit Court that it was illegal for the City
and County of San Francisco to establish a

oreference for its local business. Whereas,

District Counsel for the City and County of San

-rancisco opined that the District could provide a

ocal preference if there was a rational or basis

that the preference would reasonably support a

legitimate District interest, or support the

District’s core mission.




(continue)
City and County of S.F.

Whereas, the court concluded it was in the
public’s interest to encourage local businesses to
remain and or locate in the City/County
boundaries by providing them with a
preference, of 5% when competing against non-
local businesses for City/County contracts.



(continue)
City and County of S.F.

* |n terms of how the preference is applied, there are
two typical methods. For competitive proposals, i.e.
RFP’s the 5% of the total allotted evaluation points is
awarded to those suppliers/firms who meet the
definition of a local business. For competitive formal
bids/informal quotes, the 5% preference is applied to
the lowest responsive, responsible bid/quote,
assuming it is from a non-local supplier, then applied to
the local business bid/quote to determine if the local
business, with the 5% preference would be the lowest
and thus awarded the contract. Note: the award is still
made at the amount of the local businesses bid/quote,
not at the amount of the lowest bid/quote.



SUMMARY

MINDS UNDER
CONSTRUCTION



 |dentify who within the
Summary community at large will
In summary, more and more beneﬂt frOm the

Vendors will ask the Chancellor

and the Board of Trustees to look p FEfe rence an d h OW,

into establishing preferences as

one of many means to which they ° Develop a Clear def|n|t|0n

believe will help stimulate our

local economies. Yet, if called Of What CO”St'tUteS ad

upon to do so, the District has a

responsibility to its students, and bUSIness prefe rence for

the community at large to advise

our legislative bodies on the (" U N |O N Ve N d 0 I‘S".

“what” and “how” that will
withstand public and or legal

scrutiny. To that end we should ° DeVEIOp d means tO Ve”fy

take into consideration the

several underlying assumptions. and Valldate the def|n|t|on
of a Union Vendor.



SUMMARY

(Continue)

Consider the advantages or disadvantages when
applying preferences to other than the small local
businesses.

Determine the economical impact upon Students,
SBE/SLBE/MBE/MWBE, District and the
Community if such a preference is applied.

Determine what types of contract not restricted
oy law that may be exempt from applying a
oreference for “union contractors”.

Determine if the preference shall apply to small
ousiness owners with union affiliations or the
_arger scale union.




REMEMBER!

In many industries, employees can and often
must join unions in order to advance in the
workplace. Unions do provide a range of
benefits to employees, from pension plans and
legal representation in labor disputes. However,
union participation does not necessarily
represent a panacea to all the woes of working
life. Like unionized workplace, non-unionized
workplaces also offer advantages to both
employees and the community at large.



